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(b) Source. The source of salary offset
is current disposable pay.

(c) Types of collection. (1) Lump sum
payment. Ordinarily debts will be col-
lected by salary offset in one lump sum
if possible. However, if the amount of
the debt exceeds 15 percent of dispos-
able pay for an officially established
pay interval, the collection by salary
offset must be made in installment de-
ductions.

(2) Installment deductions. (i) The size
of installment deductions must bear a
reasonable relation to the size of the
debt and the employee’s ability to pay.
If possible, the size of the deduction
will be that necessary to liquidate the
debt in no more than 1 year. However,
the amount deducted for any period
must not exceed 15 percent of the dis-
posable pay from which the deduction
is made, except as provided by other
regulations or unless the employee has
agreed in writing to a greater amount.

(ii) Installment payments of less
than $25 per pay period will be accepted
only in the most unusual cir-
cumstances.

(iii) Installment deductions will be
made over a period of not greater than
the anticipated period of employment.

§34.17 Non-waiver of rights by pay-
ments.

So long as there are no statutory or
contractual provisions to the contrary,
no employee payment (of all or a por-
tion of a debt) collected under this sub-
part will be interpreted as a waiver of
any rights that the employee may have
under 5 U.S.C. 5514.

Subpart D—Collection
Adjustments

§34.18 Waivers of indebtedness.

(a) Waivers of indebtedness may be
granted only as provided for certain
types of debt by specific statutes and
according to the standards set out
under those statutes.

(b) Authorities—(1) Debts arising out of
erroneous payments of pay and allow-
ances. 5 U.S.C. 5584 provides authority
for waiving in whole or in part debts
arising out of erroneous payments of
pay and allowances, and travel, trans-
portation and relocation expenses and
allowances, if collection would be
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against equity and good conscience and
not in the best interests of the United
States.

(i) Waiver may not be granted if
there exists in connection with the
claim an indication of fraud, misrepre-
sentation, fault, or lack of good faith
on the part of the employee or any
other person having an interest in ob-
taining a waiver.

(ii) Fault is considered to exist if in
light of the circumstances the em-
ployee knew or should have known
through the exercise of due diligence
that an error existed but failed to take
corrective action. What an employee
should have known is evaluated under
a reasonable person standard. Employ-
ees are, however, expected to have a
general understanding of the Federal
pay system applicable to them.

(iii) An employee with notice that a
payment may be erroneous is expected
to make provisions for eventual repay-
ment. Financial hardship is not a basis
for granting a waiver for an employee
who was on notice of an erroneous pay-
ment.

(iv) If the deciding official finds no
indication of fraud, misrepresentation,
fault, or lack of good faith on the part
of the employee or any other person
having an interest in obtaining a waiv-
er of the claim, the employee is not
automatically entitled to a waiver. Be-
fore a waiver can be granted, the decid-
ing official must also determine that
collection of the claim against an em-
ployee would be against equity and
good conscience and not in the best in-
terests of the United States. Factors to
consider when determining if collec-
tion of a claim against an employee
would be against equity and good con-
science and not in the best interests of
the United States include, but are not
limited to:

(A) Whether collection of the claim
would cause serious financial hardship
to the employee from whom collection
is sought.

(B) Whether, because of the erro-
neous payment, the employee either
has relinquished a valuable right or
changed positions for the worse, re-
gardless of the employee’s financial
circumstances.
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(C) The time elapsed between the er-
roneous payment and discovery of the
error and notification of the employee;

(D) Whether failure to make restitu-
tion would result in unfair gain to the
employee;

(E) Whether recovery of the claim
would be unconscionable under the cir-
cumstances.

(2) Debts arising out of advances in
pay. b U.S.C. 5524a provides authority
for waiving in whole or in part a debt
arising out of an advance in pay if it is
shown that recovery would be against
equity and good conscience or against
the public interest.

(i) Factors to be considered when de-
termining if recovery of an advance
payment would be against equity and
good conscience or against the public
interest include, but are not limited to:

(A) Death of the employee;

(B) Retirement of the employee for
disability;

(C) Inability of the employee to re-
turn to duty because of disability (sup-
ported by an acceptable medical cer-
tificate); and

(D) Whether failure to repay would
result in unfair gain to the employee.

(ii) [Reserved]

(3) Debts arising out of advances in sit-
uations of authorized or ordered depar-
tures. 5 U.S.C. 55622 provides authority
for waiving in whole or in part a debt
arising out of an advance payment of
pay, allowances, and differentials pro-
vided under this section if it is shown
that recovery would be against equity
and good conscience or against the
public interest.

(i) Factors to be considered when de-
termining if recovery of an advance
payment would be against equity and
good conscience or against the public
interest include, but are not limited to:

(A) Death of the employee;

(B) Retirement of the employee for
disability;

(C) Inability of the employee to re-
turn to duty because of disability (sup-
ported by an acceptable medical cer-
tificate); and

(D) Whether failure to repay would
result in unfair gain to the employee.

(ii) [Reserved]

(4) Debts arising out of advances of al-
lowances and differentials for employees
stationed abroad. 5 U.S.C. 5922 provides

§34.18

authority for waiving in whole or in
part a debt arising out of an advance of
allowances and differentials provided
under this subchapter if it is shown
that recovery would be against equity
and good conscience or against the
public interest.

(i) Factors to be considered when de-
termining if recovery of an advance
payment would be against equity and
good conscience or against the public
interest include, but are not limited to:

(A) Death of the employee;

(B) Retirement of the employee for
disability;

(C) Inability of the employee to re-
turn to duty because of disability (sup-
ported by an acceptable medical cer-
tificate); and

(D) Whether failure to repay would
result in unfair gain to the employee.

(ii) [Reserved]

(5) Debts arising out of employee train-
ing expenses. b U.S.C. 4108 provides au-
thority for waiving in whole or in part
a debt arising out of employee training
expenses if it is shown that recovery
would be against equity and good con-
science or against the public interest.

(i) Factors to be considered when de-
termining if recovery of a debt arising
out of employee training expenses
would be against equity and good con-
science or against the public interest
include, but are not limited to:

(A) Death of the employee;

(B) Retirement of the employee for
disability;

(C) Inability of the employee to re-
turn to duty because of disability (sup-
ported by an acceptable medical cer-
tificate); and

(D) Whether failure to repay would
result in unfair gain to the employee.

(ii) [Reserved]

(6) Under-withholding of life insurance
premiums. b U.S.C. 8707(d) provides au-
thority for waiving the collection of
unpaid deductions resulting from
under-withholding of Federal Employ-
ees’ Group Life Insurance Program pre-
miums if the individual is without
fault and recovery would be against eq-
uity and good conscience.

(i) Fault is considered to exist if in
light of the circumstances the em-
ployee knew or should have known
through the exercise of due diligence
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that an error existed but failed to take
corrective action.

(ii) Factors to be considered when de-
termining whether recovery of unpaid
deduction resulting from under-with-
holding would be against equity and
good conscience include, but are not
limited to:

(A) Whether collection of the claim
would cause serious financial hardship
to the individual from whom collection
is sought.

(B) The time elapsed between the
failure to properly withhold and dis-
covery of the failure and notification
of the individual;

(C) Whether failure to make restitu-
tion would result in unfair gain to the
individual;

(D) Whether recovery of the claim
would be unconscionable under the cir-
cumstances.

() Overpayments of Foreign Service an-
nuities. For waiver of debts arising
from overpayments from the Foreign
Service Retirement and Disability
Fund under the Foreign Service Retire-
ment and Disability System or the
Foreign Service Pension System see 22
CFR part 17.

(8) As otherwise provided by law.

(c) Waiver of indebtedness is an equi-
table remedy and as such must be
based on an assessment of the facts in-
volved in the individual case under
consideration.

(d) The burden is on the employee to
demonstrate that the applicable waiver
standard has been met.

(e) Requests. A debtor requesting a
waiver shall do so in writing to the
contact office by the payment due date
stated within the initial notice sent
under §34.8(b) or other applicable provi-
sion. The debtor’s written response
shall state the basis for the dispute and
include any relevant documentation in
support.

(f) While a waiver request is pending,
STATE may suspend collection, includ-
ing the accrual of interest and pen-
alties, on the debt if STATE deter-
mines that suspension is in the Depart-
ment’s best interest or would serve eq-
uity and good conscience.

§34.19 Compromise.

STATE may attempt to effect com-
promise in accordance with the stand-
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ards set forth in the FCCS, 31 CFR part
902.

§34.20 Suspension.

The suspension of collection action
shall be made in accordance with the
standards set forth in the FCCS, 31
CFR 903.1-903.2

§34.21 Termination.

The termination of collection action
shall be made in accordance with the
standards set forth in the FCCS, 31
CFR 903.1 and 903.3-903.4.

§34.22 Discharge.

Once a debt has been closed out for
accounting purposes and collection has
been terminated, the debt is dis-
charged. STATE must report dis-
charged debt as income to the debtor
to the Internal Revenue Service per 26
U.S.C. 6050P and 26 CFR 1.6050P-1.

§34.23 Bankruptcy.

A debtor should notify STATE at the
contact office provided in the original
notice of the debt, if the debtor has
filed for bankruptcy. STATE will re-
quire documentation from the applica-
ble court indicating the date of filing
and type of bankruptcy. Pursuant to
the laws of bankruptcy, STATE will
suspend debt collection upon such fil-
ing unless the automatic stay is no
longer in effect or has been lifted. In
general, collection of a debt discharged
in bankruptcy shall be terminated un-
less otherwise provided for by bank-
ruptcy law.

§34.24 Refunds.

(a) STATE will refund promptly to
the appropriate individual amounts off-
set under this regulation when:

(1) A debt is waived or otherwise
found not owing the United States (un-
less expressly prohibited by statute or
regulation); or

(2) STATE is directed by an adminis-
trative or judicial order to make a re-
fund.

(b) Refunds do not bear interest un-
less required or permitted by law or
contract.
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